Administrative Enforcement Proceedings

§766.1
SCOPE

In this part, references to the EAR are references
to 15 CFR chapter VII, subchapter C. This part
describes the procedures for imposing
administrative sanctions for violations of the
Export Administration Act of 1979, as amended
(the EAA), the Export Administration Regulations
(EAR), or any order, license or authorization
issued thereunder. Parts 760 and 764 of the EAR
specify those actions that constitute violations,
and part 764 describes the sanctions that apply. In
addition to describing the procedures for imposing
sanctions, this part describes the procedures for
imposing temporary denial orders to prevent
imminent violations of the EAA, the EAR, or any
order, license or authorization issued thereunder.
This part also describes the procedures for taking
the discretionary protective administrative action
of denying the export privileges of persons who
have been convicted of violating any of the
statutes, including the EAA, listed in section
11(h) of the EAA. Nothing in this part shall be
construed as applying to or limiting other
administrative or enforcement action relating to
the EAA or the EAR, including the exercise of
any investigative authorities conferred by the
EAA. This part does not confer any procedural
rights or impose any requirements based on the
Administrative Procedure Act for proceedings
charging violations under the EAA, except as
expressly provided for in this part.

§766.2

DEFINITIONS

As used in this part, the following definitions
apply:
Administrative law judge. The person

authorized to conduct hearings in administrative
enforcement proceedings brought under the EAA
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or to hear appeals from the imposition of
temporary denial orders. The term "judge" may
be used for brevity when it is clear that the
reference is to the administrative law judge.

Assistant Secretary. The Assistant Secretary for
Export Enforcement, Bureau of Industry and
Security.

Bureau of Industry and Security (BIS). Bureau
of Industry and Security, U.S. Department of
Commerce (formerly the Bureau of Export
Administration) and all of its component units,
including, in particular for purposes of this part,
the Office of Antiboycott Compliance, the Office
of Export Enforcement, and the Office of
Exporter Services.

Final decision. A decision or order assessing a
civil penalty, denial of export privileges or other
sanction, or otherwise disposing of or dismissing
a case, which is not subject to further review
under this part, but which is subject to collection
proceedings or judicial review in an appropriate
Federal district court as authorized by law.

Initial decision. A decision of the administrative
law judge in proceedings involving violations
relating to part 760 of the EAR, which is subject
to appellate review by the Under Secretary for
Export Administration, but which becomes the
final decision in the absence of such an appeal.

Party. BIS and any person named as a
respondent under this part.

Recommended decision. A decision of the
administrative law judge in proceedings involving
violations other than those relating to part 760 of
the EAR, which is subject to review by the Under
Secretary of Commerce for Export
Administration, who issues a written order
affirming, modifying or vacating the
recommended decision.

August 29, 2002



Administrative Enforcement Proceedings

Respondent. Any person named as the subject
of a charging letter, proposed charging letter,
temporary denial order, or other order proposed or
issued under this part.

Under Secretary. The Under Secretary for
Export Administration, United States Department
of Commerce, who shall concurrently hold the
title of Under Secretary for Industry and Security.

§766.3

INSTITUTION OF ADMINISTRATIVE
ENFORCEMENT PROCEEDINGS

(a) Charging letters

The Director of the Office of Export
Enforcement' (OEE) or the Director of the Office
of Antiboycott Compliance (OAC), as
appropriate, may begin administrative
enforcement proceedings under this part by
issuing a charging letter in the name of BIS. The
charging letter shall constitute the formal
complaint and will state that there is reason to
believe that a violation of the EAA, the EAR, or
any order, license or authorization issued
thereunder, has occurred. It will set forth the
essential facts about the alleged violation, refer to
the specific regulatory or other provisions
involved, and give notice of the sanctions
available under part 764 of the EAR. The
charging letter will inform the respondent that
failure to answer the charges as provided in
§766.6 of this part will be treated as a default
under §766.7 of this part, that the respondent is
entitled to a hearing if a written demand for one is
requested with the answer, and that the respondent

! By agreement with the Director of the Office of
Strategic Industries and Economic Resource
Administration, the Director of the Office of Export
Enforcement enforces short supply controls imposed
under section 7 of the EAA.
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may be represented by counsel, or by other
authorized representative who has a power of
attorney to represent the respondent. A copy of
the charging letter shall be filed with the
administrative law judge, which filing shall toll
the running of the applicable statute of limitations.
Charging letters may be amended or supple-
mented at any time before an answer is filed, or,
with permission of the administrative law judge,
afterwards. BIS may unilaterally withdraw
charging letters at any time, by notifying the
respondent and the administrative law judge.

(b) Notice of issuance of charging letter
instituting administrative enforcement
proceeding

A respondent shall be notified of the issuance of a
charging letter, or any amendment or supplement
thereto:

(1) By mailing a copy by registered or certified
mail addressed to the respondent at the
respondent's last known address;

(2) By leaving a copy with the respondent or with
an officer, a managing or general agent, or any
other agent authorized by appointment or by law
to receive service of process for the respondent; or

(3) By leaving a copy with a person of suitable
age and discretion who resides at the respondent's
last known dwelling.

(4) Delivery of a copy of the charging letter, if
made in the manner described in paragraph (b)(2)
or (3) of this section, shall be evidenced by a
certificate of service signed by the person making
such service, stating the method of service and the
identity of the person with whom the charging
letter was left. The certificate of service shall be
filed with the administrative law judge.

(c) Date

The date of service of notice of the issuance of a
charging letter instituting an administrative
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enforcement proceeding, or service of notice of
the issuance of a supplement or amendment to a
charging letter, is the date of its delivery, or of its
attempted delivery if delivery is refused.

©5§766.4
REPRESENTATION

A respondent individual may appear and
participate in person, a corporation by a duly
authorized officer or employee, and a partnership
by a partner. If a respondent is represented by
counsel, counsel shall be a member in good
standing of the bar of any State, Commonwealth
or Territory of the United States, or of the District
of Columbia, or be licensed to practice law in the
country in which counsel resides if not the United
States. A respondent personally, or through
counsel or other representative, shall file a notice
of appearance with the administrative law judge.
BIS will be represented by the Office of Chief
Counsel for Industry and Security, U.S.
Department of Commerce.

§766.5

FILING AND SERVICE OF PAPERS
OTHER THAN CHARGING LETTER

(a) Filing

All papers to be filed shall be addressed to "EAR
Administrative Enforcement Proceedings", U.S.
Department of Commerce, Room H-6716, 14th
Street and Constitution Avenue, N.W.,
Washington, D.C. 20230, or such other place as
the administrative law judge may designate.
Filing by United States mail, first class postage
prepaid, by express or equivalent parcel delivery
service, or by hand delivery, is acceptable. Filing
by mail from a foreign country shall be by
airmail. In addition, the administrative law judge
may authorize filing of papers by facsimile or
other electronic means, provided that a hard copy
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of any such paper is subsequently filed. A copy
of each paper filed shall be simultaneously served
on each party.

®(b) Service

Service shall be made by personal delivery or by
mailing one copy of each paper to each party in
the proceeding. Service by delivery service or
facsimile, in the manner set forth in paragraph (a)
of this section, is acceptable. Service on BIS shall
be addressed to the Chief Counsel for Industry
and Security, Room H-3839, U.S. Department of
Commerce, 14th Street and Constitution Avenue,
N.W., Washington, D.C. 20230. Service on a
respondent shall be to the address to which the
charging letter was sent or to such other address
as respondent may provide. When a party has
appeared by counsel or other representative,
service on counsel or other representative shall
constitute service on that party.

(c) Date

The date of filing or service is the day when the
papers are deposited in the mail or are delivered in
person, by delivery service, or by facsimile.

(d) Certificate of service

A certificate of service signed by the party
making service, stating the date and manner of
service, shall accompany every paper, other than
the charging letter, filed and served on parties.

(e) Computing period of time

In computing any period of time prescribed or
allowed by this part or by order of the
administrative law judge or the Under Secretary,
the day of the act, event, or default from which
the designated period of time begins to run is not
to be included. The last day of the period so
computed is to be included unless it is a Saturday,
a Sunday, or a legal holiday (as defined in Rule
6(a) of the Federal Rules of Civil Procedure), in
which case the period runs until the end of the
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next day which is neither a Saturday, a Sunday,
nor a legal holiday. Intermediate Saturdays,
Sundays, and legal holidays are excluded from the
computation when the period of time prescribed
or allowed is seven days or less.

§766.6
ANSWER AND DEMAND FOR HEARING
(a) When to answer

The respondent must answer the charging letter
within 30 days after being served with notice of
the issuance of a charging letter instituting an
administrative enforcement proceeding, or within
30 days of notice of any supplement or
amendment to a charging letter, unless time is
extended under §766.16 of this part.

(b) Contents of answer

The answer must be responsive to the charging
letter and must fully set forth the nature of the
respondent's defense or defenses. The answer
must admit or deny specifically each separate
allegation of the charging letter; if the respondent
is without knowledge, the answer must so state
and will operate as a denial. Failure to deny or
controvert a particular allegation will be deemed
an admission of that allegation. The answer must
also set forth any additional or new matter the
respondent believes supports a defense or claim of
mitigation. Any defense or partial defense not
specifically set forth in the answer shall be
deemed waived, and evidence thereon may be
refused, except for good cause shown.

(c) Demand for hearing

If the respondent desires a hearing, a written
demand for one must be submitted with the
answer. Any demand by BIS for a hearing must
be filed with the administrative law judge within
30 days after service of the answer. Failure to
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make a timely written demand for a hearing shall
be deemed a waiver of the party's right to a
hearing, except for good cause shown. Ifno party
demands a hearing, the matter will go forward in
accordance with the procedures set forth in
§766.15 of this part.

(d) English language required

The answer, all other papers, and all documentary
evidence must be submitted in English, or
translations into English must be filed and served
at the same time.

§766.7
DEFAULT
(a) General

Failure of the respondent to file an answer within
the time provided constitutes a waiver of the
respondent's right to appear and contest the
allegations in the charging letter. In such event,
the administrative law judge, on BIS's motion and
without further notice to the respondent, shall find
the facts to be as alleged in the charging letter and
render an initial or recommended decision
containing findings of fact and appropriate
conclusions of law and issue or recommend an
order imposing appropriate sanctions. The
decision and order shall be subject to review by
the Under Secretary in accordance with the
applicable procedures set forth in §766.21 or
§766.22 of this part.

(b) Petition to Set Aside Default

(1) Procedure. Upon petition filed by a
respondent against whom a default order has been
issued, which petition is accompanied by an
answer meeting the requirements of §766.6(b) of
this part, the Under Secretary may, after giving all
parties an opportunity to comment, and for good
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cause shown, set aside the default and vacate the
order entered thereon and remand the matter to
the administrative law judge for further
proceedings.

(2) Time limits. A petition under this section
must be made within one year of the date of entry
of the order which the petition seeks to have
vacated.

§766.8
SUMMARY DECISION

At any time after a proceeding has been initiated,
a party may move for a summary decision
disposing of some or all of the issues. The
administrative law judge may render an initial or
recommended decision and issue or recommend
an order if the entire record shows, as to the
issue(s) under consideration:

(a) That there is no genuine issue as to any
material fact; and

(b) That the moving party is entitled to a
summary decision as a matter of law.

§766.9
DISCOVERY
(a) General

The parties are encouraged to engage in voluntary
discovery regarding any matter, not privileged,
which is relevant to the subject matter of the
pending proceeding. The provisions of the
Federal Rules of Civil Procedure relating to
discovery apply to the extent consistent with this
part and except as otherwise provided by the
administrative law judge or by waiver or
agreement of the parties. The administrative law
judge may make any order which justice requires
to protect a party or person from annoyance,
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embarrassment, oppression, or undue burden or
expense. These orders may include limitations on
the scope, method, time and place of discovery,
and provisions for protecting the confidentiality of
classified or otherwise sensitive information.

(b) Interrogatories and requests for admission
or production of documents

A party may serve on any party interrogatories,
requests for admission, or requests for production
of documents for inspection and copying, and a
party concerned may apply to the administrative
law judge for such enforcement or protective
order as that party deems warranted with respect
to such discovery. The service of a discovery
request shall be made at least 20 days before the
scheduled date of the hearing unless the
administrative law judge specifies a shorter time
period. Copies of interrogatories, requests for
admission and requests for production of
documents and responses thereto shall be served
on all parties, and a copy of the certificate of
service shall be filed with the administrative law
judge. Matters of fact or law of which admission
is requested shall be deemed admitted unless,
within a period designated in the request (at least
10 days after service, or within such additional
time as the administrative law judge may allow),
the party to whom the request is directed serves
upon the requesting party a sworn statement either
denying specifically the matters of which
admission is requested or setting forth in detail the
reasons why the party to whom the request is
directed cannot truthfully either admit or deny
such matters.

(c) Depositions

Upon application of a party and for good cause
shown, the administrative law judge may order
the taking of the testimony of any person by
deposition and the production of specified
documents or materials by the person at the
deposition. The application shall state the
purpose of the deposition and set forth the facts
sought to be established through the deposition.
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(d) Enforcement

The administrative law judge may order a party to
answer designated questions, to produce specified
documents or things or to take any other action in
response to a proper discovery request. If a party
does not comply with such an order, the
administrative law judge may make a
determination or enter any order in the proceeding
as the judge deems reasonable and appropriate.
The judge may strike related charges or defenses
in whole or in part or may take particular facts
relating to the discovery request to which the
party failed or refused to respond as being
established for purposes of the proceeding in
accordance with the contentions of the party
seeking discovery. In addition, enforcement by a
district court of the United States may be sought
under section 12(a) of the EAA.

§766.10
SUBPOENAS
(a) Issuance

Upon the application of any party, supported by a
satisfactory showing that there is substantial
reason to believe that the evidence would not
otherwise be available, the administrative law
judge will issue subpoenas requiring the
attendance and testimony of witnesses and the
production of such books, records or other
documentary or physical evidence for the purpose
of the hearing, as the judge deems relevant and
material to the proceedings, and reasonable in
scope.

(b) Service
Subpoenas issued by the administrative law judge
may be served in any of the methods set forth in

§766.5(b) of this part.

(c) Timing
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Applications for subpoenas must be submitted at
least 10 days before the scheduled hearing or
deposition, unless the administrative law judge
determines, for good cause shown, that
extraordinary circumstances warrant a shorter
time.

§766.11

MATTER PROTECTED AGAINST
DISCLOSURE

(a) Protective measures

It is often necessary for BIS to receive and
consider information and documents that are
sensitive from the standpoint of national security,
foreign policy, business confidentiality, or
investigative concern, and that are to be protected
against disclosure. Accordingly, and without
limiting the discretion of the administrative law
judge to give effect to any other applicable
privilege, it is proper for the administrative law
judge to limit discovery or introduction of
evidence or to issue such protective or other
orders as in the judge's judgment may be
consistent with the objective of preventing undue
disclosure of the sensitive documents or
information. Where the administrative law judge
determines that documents containing the
sensitive matter need to be made available to a
respondent to avoid prejudice, the judge may
direct BIS to prepare an unclassified and
nonsensitive summary or extract of the
documents. The administrative law judge may
compare the extract or summary with the original
to ensure that it is supported by the source
document and that it omits only so much as must
remain classified or undisclosed. The summary or
extract may be admitted as evidence in the record.

(b) Arrangements for access
If the administrative law judge determines that

this procedure is unsatisfactory and that classified
or otherwise sensitive matter must form part of the
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record in order to avoid prejudice to a party, the
judge may provide the parties opportunity to
make arrangements that permit a party or a
representative to have access to such matter
without compromising sensitive information.
Such arrangements may include obtaining security
clearances, obtaining a national interest
determination under §12(c) of the EAA, or giving
counsel for a party access to sensitive information
and documents subject to assurances against
further disclosure, including a protective order, if
necessary.

§766.12
PREHEARING CONFERENCE

(a) The administrative law judge, on the judge's
own motion or on request of a party, may direct
the parties to participate in a prehearing
conference, either in person or by telephone, to
consider:

(1) Simplification of issues;

(2) The necessity or desirability of amendments
to pleadings;

(3) Obtaining stipulations of fact and of
documents to avoid unnecessary proof; or

(4) Such other matters as may expedite the
disposition of the proceedings.

(b) The administrative law judge may order the
conference proceedings to be recorded
electronically or taken by a reporter, transcribed
and filed with the judge.

(c¢) If a prehearing conference is impracticable, the
administrative law judge may direct the parties to
correspond with the judge to achieve the
purposes of such a conference.

(d) The administrative law judge will prepare a
summary of any actions agreed on or taken
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pursuant to this section. The summary will
include any written stipulations or agreements
made by the parties.

§766.13
HEARINGS
(a) Scheduling

The administrative law judge, by agreement with
the parties or upon notice to all parties of not less
than 30 days, will schedule a hearing. All
hearings will be held in Washington, D.C., unless
the administrative law judge determines, for good
cause shown, that another location would better
serve the interests of justice.

(b) Hearing procedure

Hearings will be conducted in a fair and impartial
manner by the administrative law judge, who may
limit attendance at any hearing or portion thereof
to the parties, their representatives and witnesses
if the judge deems this necessary or advisable in
order to protect sensitive matter (see §766.11 of
this part) from improper disclosure. The rules of
evidence prevailing in courts of law do not apply,
and all evidentiary material deemed by the
administrative law judge to be relevant and
material to the proceeding and not unduly
repetitious will be received and given appropriate
weight.

(c) Testimony and record

Witnesses will testify under oath or affirmation.
A verbatim record of the hearing and of any other
oral proceedings will be taken by reporter or by
electronic recording, transcribed and filed with the
administrative law judge. A respondent may
examine the transcript and may obtain a copy by
paying any applicable costs. Upon such terms as
the administrative law judge deems just, the judge
may direct that the testimony of any person be
taken by deposition and may admit an affidavit or
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declaration as evidence, provided that any
affidavits or declarations have been filed and
served on the parties sufficiently in advance of the
hearing to permit a party to file and serve an
objection thereto on the grounds that it is
necessary that the affiant or declarant testify at the
hearing and be subject to cross-examination.

(d) Failure to appear

If a party fails to appear in person or by counsel at
ascheduled hearing, the hearing may nevertheless
proceed, and that party's failure to appear will not
affect the wvalidity of the hearing or any
proceedings or action taken thereafter.

§766.14

INTERLOCUTORY REVIEW OF
RULINGS

(a) At the request of a party, or on the judge's
own initiative, the administrative law judge may
certify to the Under Secretary for review a ruling
that does not finally dispose of a proceeding, if
the administrative law judge determines that
immediate review may hasten or facilitate the
final disposition of the matter.

(b) Upon certification to the Under Secretary of
the interlocutory ruling for review, the parties will
have 10 days to file and serve briefs stating their
positions, and five days to file and serve replies,
following which the Under Secretary will decide
the matter promptly.

§766.15
PROCEEDING WITHOUT A HEARING
If the parties have waived a hearing, the case will
be decided on the record by the administrative law
judge. Proceeding without a hearing does not
relieve the parties from the necessity of proving

the facts supporting their charges or defenses.
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Affidavits or declarations, depositions,
admissions, answers to interrogatories and
stipulations may supplement other documentary
evidence in the record. The administrative law
judge will give each party reasonable opportunity
to file rebuttal evidence.

§766.16

PROCEDURAL STIPULATIONS;
EXTENSION OF TIME

(a) Procedural stipulations

Unless otherwise ordered, a written stipulation
agreed to by all parties and filed with the
administrative law judge will modify any
procedures established by this part.

(b) Extension of time

(1) The parties may extend any applicable time
limitation, by stipulation filed with the
administrative law judge before the time
limitation expires.

(2) The administrative law judge may, on the
judge's own initiative or upon application by any
party, either before or after the expiration of any
applicable time limitation, extend the time within
which to file and serve an answer to a charging
letter or do any other act required by this part.

§766.17

DECISION OF THE ADMINISTRATIVE
LAW JUDGE

(a) Predecisional matters

Except for default proceedings under §766.7 of
this part, the administrative law judge will give
the parties reasonable opportunity to submit the
following, which will be made a part of the
record:
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(1) Exceptions to any ruling by the judge or to
the admissibility of evidence proffered at the
hearing;

(2) Proposed findings of fact and conclusions
of law;

(3) Supporting legal arguments for the
exceptions and proposed findings and conclusions
submitted; and

(4) A proposed order.
(b) Decision and order

After considering the entire record in the
proceeding, the administrative law judge will
issue a written decision.

(1) Initial decision. For proceedings charging
violations relating to part 760 of the EAR, the
decision rendered shall be an initial decision. The
decision will include findings of fact, conclusions
of law, and findings as to whether there has been
a violation of the EAA, the EAR, or any order,
license or authorization issued thereunder. If the
administrative law judge finds that the evidence of
record is insufficient to sustain a finding that a
violation has occurred with respect to one or more
charges, the judge shall order dismissal of the
charges in whole or in part, as appropriate. If the
administrative law judge finds that one or more
violations have been committed, the judge may
issue an order imposing administrative sanctions,
as provided in part 764 of the EAR. The decision
and order shall be served on each party, and shall
become effective as the final decision of the
Department 30 days after service, unless an
appeal is filed in accordance with §766.21 of this
part.

(2) Recommended decision. For proceedings
not involving violations relating to part 760 of the
EAR, the decision rendered shall be a
recommended decision. The decision will include
recommended findings of fact, conclusions of
law, and findings as to whether there has been a
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violation of the EAA, the EAR or any order,
license or authorization issued thereunder. If the
administrative law judge finds that the evidence of
record is insufficient to sustain a recommended
finding that a violation has occurred with respect
to one or more charges, the judge shall
recommend dismissal of any such charge. If the
administrative law judge finds that one or more
violations have been committed, the judge shall
recommend an order imposing administrative
sanctions, as provided in part 764 of the EAR, or
such other action as the judge deems appropriate.
The administrative law judge shall immediately
certify the record, including the original copy of
the recommended decision and order, to the
Under Secretary for review in accordance with
§766.22 of this part. The administrative law
judge shall also immediately serve the
recommended decision on all parties. Because of
the time limits established in the EAA for review
by the Under Secretary, service upon parties shall
be by personal delivery, express mail or other
overnight carrier.

(¢) Suspension of sanctions

Any order imposing administrative sanctions may
provide for the suspension of the sanction
imposed, in whole or in part and on such terms of
probation or other conditions as the administrative
law judge or the Under Secretary may specify.
Any suspension order may be modified or
revoked by the signing official upon application
of BIS showing a violation of the probationary
terms or other conditions, after service on the
respondent of notice of the application in
accordance with the service provisions of §766.3
of this part, and with such opportunity for
response as the responsible signing official in
his/her discretion may allow. A copy of any order
modifying or revoking the suspension shall also
be served on the respondent in accordance with
the provisions of §766.3 of this part.

(d) Time for decision
Administrative enforcement proceedings not
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involving violations relating to part 760 of the
EAR shall be concluded, including review by the
Under Secretary under §766.22 of this part, within
one year of the submission of a charging letter,
unless the administrative law judge, for good
cause shown, extends such period. The charging
letter will be deemed to have been submitted to
the administrative law judge on the date the
respondent files an answer or on the date BIS files
a motion for a default order pursuant to §766.7(a)
of this part, whichever occurs first.

§766.18
SETTLEMENT

(a) Cases may be settled before service of
a charging letter

In cases in which settlement is reached before
service of a charging letter, a proposed charging
letter will be prepared, and a settlement proposal
consisting of a settlement agreement and order
will be submitted to the Assistant Secretary for
approval and signature. Ifthe Assistant Secretary
does not approve the proposal, he/she will notify
the parties and the case will proceed as though no
settlement proposal had been made. If the
Assistant Secretary approves the proposal, he/she
will issue an appropriate order, and no action will
be required by the administrative law judge.

(b) Cases may also be settled after service of
a charging letter

(1) If the case is pending before the
administrative law judge, the judge shall stay the
proceedings for a reasonable period of time,
usually not to exceed 30 days, upon notification
by the parties that they have entered into good
faith settlement negotiations. The administrative
law judge may, in his/her discretion, grant
additional stays. If settlement is reached, a
proposal will be submitted to the Assistant
Secretary for approval and signature. If the
Assistant Secretary approves the proposal, he/she
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will issue an appropriate order, and notify the
administrative law judge that the case is
withdrawn from adjudication. If the Assistant
Secretary does not approve the proposal, he/she
will notify the parties and the case will proceed to
adjudication by the administrative law judge as
though no settlement proposal had been made.

(2) If the case is pending before the Under
Secretary under §766.21 or §766.22 of this part,
the parties may submit a settlement proposal to
the Under Secretary for approval and signature. If
the Under Secretary approves the proposal, he/she
will issue an appropriate order. If the Under
Secretary does not approve the proposal, the case
will proceed to final decision in accordance with
§766.21 or §766.22 of this part, as appropriate.

(¢c) Any order disposing of a case by settlement
may suspend the administrative sanction imposed,
in whole or in part, on such terms of probation or
other conditions as the signing official may
specify. Any such suspension may be modified or
revoked by the signing official, in accordance
with the procedures set forth in §766.17(c) of this
part.

(d) Any respondent who agrees to an order
imposing any administrative sanction does so
solely for the purpose of resolving the claims in
the administrative enforcement proceeding
brought under this part. This reflects the fact that
BIS has neither the authority nor the
responsibility for instituting, conducting, settling,
or otherwise disposing of criminal proceedings.
That authority and responsibility are vested in the
Attorney General and the Department of Justice.

(e) Cases that are settled may not be reopened or
appealed.

§766.19
REOPENING

The respondent may petition the administrative
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law judge within one year of the date of the final
decision, except where the decision arises from a
default judgment or from a settlement, to reopen
an administrative enforcement proceeding to
receive any relevant and material evidence which
was unknown or unobtainable at the time the
proceeding was held. The petition must include a
summary of such evidence, the reasons why it is
deemed relevant and material, and the reasons
why it could not have been presented at the time
the proceedings were held. The administrative
law judge will grant or deny the petition after
providing other parties reasonable opportunity to
comment. If the proceeding is reopened, the
administrative law judge may make such
arrangements as the judge deems appropriate for
receiving the new evidence and completing the
record. The administrative law judge will then
issue a new initial or recommended decision and
order, and the case will proceed to final decision
and order in accordance with §766.21 or §766.22
of this part, as appropriate.

§766.20

RECORD FOR DECISION AND
AVAILABILITY OF DOCUMENTS

(a) General

The transcript of hearings, exhibits, rulings,
orders, all papers and requests filed in the
proceedings and, for purposes of any appeal under
§766.21 of this part or review under §766.22 of
this part, the decision of the administrative law
judge and such submissions as are provided for by
§§766.21 and 766.22 of this part, will constitute
the record and the exclusive basis for decision.
When a case is settled after the service of a
charging letter, the record will consist of any and
all of the foregoing, as well as the settlement
agreement and the order. When a case is settled
before service of a charging letter, the record will
consist of the proposed charging letter, the
settlement agreement and the order.
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(b) Restricted access

On the judge's own motion, or on the motion of
any party, the administrative law judge may direct
that there be a restricted access portion of the
record for any material in the record to which
public access is restricted by law or by the terms
of a protective order entered in the proceedings.
A party seeking to restrict access to any portion of
the record is responsible for submitting, at the
time specified in §766.20(c)(2) of this part, a
version of the document proposed for public
availability that reflects the requested deletion.
The restricted access portion of the record will be
placed in a separate file and the file will be clearly
marked to avoid improper disclosure and to
identify it as a portion of the official record in the
proceedings. The administrative law judge may
act at any time to permit material that becomes
declassified or unrestricted through passage of
time to be transferred to the unrestricted access
portion of the record.

(¢) Availability of documents
(1) Scope.

(1) For proceedings started on or after October
12, 1979, all charging letters, answers, initial and
recommended decisions, and orders disposing of
a case will be made available for public inspection
in the BIS Freedom of Information Records
Inspection Facility, U.S. Department of
Commerce, Room H-6624, 14th Street and
Pennsylvania Avenue, N.W., Washington, D.C.
20230. The complete record for decision, as
defined in paragraphs (a) and (b) of this section
will be made available on request. In addition, all
decisions of the Under Secretary on appeal
pursuant to §766.22 of this part and those final
orders providing for denial, suspension or
revocation of export privileges shall be published
in the Federal Register.

(i) For proceedings started before October

12, 1979, the public availability of the record for
decision will be governed by the applicable
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regulations in effect when the proceedings were
begun.

(2) Timing.

(i) Antiboycott cases. For matters relating to
part 760 of the EAR, documents are available
immediately upon filing, except for any portion of
the record for which a request for segregation is
made. Parties that seek to restrict access to any
portion of the record under paragraph (b) of this
section must make such a request, together with
the reasons supporting the claim of
confidentiality, simultaneously with the
submission of material for the record.

(i) Other cases. In all other cases, documents
will be available only after the final administrative
disposition of the case. In these cases, parties
desiring to restrict access to any portion of the
record under paragraph (b) of this section must
assert their claim of confidentiality, together with
the reasons for supporting the claim, before the
close of the proceeding.

§766.21

APPEALS

(a) Grounds
For proceedings charging violations relating to
part 760 of the EAR, a party may appeal to the
Under Secretary from an order disposing of a
proceeding or an order denying a petition to set
aside a default or a petition for reopening, on the
grounds:
(1) That a necessary finding of fact is omitted,
erroneous or unsupported by substantial evidence

of record;

(2) That a necessary legal conclusion or finding
is contrary to law;

(3) That prejudicial procedural error occurred, or
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(4) That the decision or the extent of sanctions is
arbitrary, capricious or an abuse of discretion.
The appeal must specify the grounds on which the
appeal is based and the provisions of the order
from which the appeal is taken.

(b) Filing of appeal

An appeal from an order must be filed with the
Office of the Under Secretary for Export
Administration, Bureau of Industry and Security,
U.S. Department of Commerce, Room H-3898,
14th Street and Constitution Avenue, N.W.,
Washington, D.C. 20230, within 30 days after
service of the order appealed from. If the Under
Secretary cannot act on an appeal for any reason,
the Under Secretary will designate another
Department of Commerce official to receive and
act on the appeal.

(c) Effect of appeal

The filing of an appeal shall not stay the operation
of any order, unless the order by its express terms
so provides or unless the Under Secretary, upon
application by a party and with opportunity for
response, grants a stay.

(d) Appeal procedure

The Under Secretary normally will not hold
hearings or entertain oral argument on appeals. A
full written statement in support of the appeal
must be filed with the appeal and be
simultaneously served on all parties, who shall
have 30 days from service to file a reply. At
his/her discretion, the Under Secretary may accept
new submissions, but will not ordinarily accept
those submissions filed more than 30 days after
the filing of the reply to the appellant's first
submission.

(e) Decisions
The decision will be in writing and will be

accompanied by an order signed by the Under
Secretary giving effect to the decision. The order
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may either dispose of the case by affirming,
modifying or reversing the order of the
administrative law judge or may refer the case
back to the administrative law judge for further
proceedings.

§766.22
REVIEW BY UNDER SECRETARY
(a) Recommended decision

For proceedings not involving violations relating
to part 760 of the EAR, the administrative law
judge shall immediately refer the recommended
decision and order to the Under Secretary.
Because of the time limits provided under the
EAA for review by the Under Secretary, service
of the recommended decision and order on the
parties, all papers filed by the parties in response,
and the final decision of the Under Secretary must
be by personal delivery, facsimile, express mail or
other overnight carrier. If the Under Secretary
cannot act on a recommended decision and order
for any reason, the Under Secretary will designate
another Department of Commerce official to
receive and act on the recommendation.

(b) Submissions by parties

Parties shall have 12 days from the date of
issuance of the recommended decision and order
in which to submit simultaneous responses.
Parties thereafter shall have eight days from
receipt of any response(s) in which to submit
replies. Any response or reply must be received
within the time specified by the Under Secretary.

(¢) Final decision

Within 30 days after receipt of the recommended
decision and order, the Under Secretary shall
issue a written order affirming, modifying or
vacating the recommended decision and order of
the administrative law judge. If he/she vacates the
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recommended decision and order, the Under
Secretary may refer the case back to the
administrative law judge for further proceedings.
Because of the time limits, the Under Secretary's
review will ordinarily be limited to the written
record for decision, including the transcript of any
hearing, and any submissions by the parties
concerning the recommended decision.

(d) Delivery

The final decision and implementing order shall
be served on the parties and will be publicly avail-
able in accordance with §766.20 of this part.

(e) Appeals

The charged party may appeal the Under
Secretary's written order within 15 days to the
United States Court of Appeals for the District of
Columbia pursuant to 50 U.S.C. app. §2412(c)(3).

§766.23
RELATED PERSONS
(a) General

In order to prevent evasion, certain types of orders
under this part may be made applicable not only
to the respondent, but also to other persons then or
thereafter related to the respondent by ownership,
control, position of responsibility, affiliation, or
other connection in the conduct of trade or
business. Orders that may be made applicable to
related persons include those that deny or affect
export privileges, including temporary denial
orders, and those that exclude a respondent from
practice before BIS.

(b) Procedures

If BIS has reason to believe that a person is
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related to the respondent and that an order that is
being sought or that has been issued should be
made applicable to that person in order to prevent
evasion of the order, BIS shall, except in an ex
parte proceeding under §766.24(a) of this part,
give that person notice in accordance with
§766.5(b) of this part and an opportunity to
oppose such action. If the official authorized to
issue the order against the respondent finds that
the order should be made applicable to that person
in order to prevent evasion of the order that
official shall issue or amend the order
accordingly.

(c) Appeals

Any person named by BIS in an order as related
to the respondent may file an appeal with the
administrative law judge. The sole issues to be
raised and ruled on in any such appeal are
whether the person so named is related to the
respondent and whether the order is justified in
order to prevent evasion. The recommended
decision and order of the administrative law judge
shall be reviewed by the Under Secretary in
accordance with the procedures set forth in
§766.22 of this part.

§766.24
TEMPORARY DENIALS
(a) General

The procedures in this section apply to temporary
denial orders issued on or after July 12, 1985. For
temporary denial orders issued on or before July
11, 1985, the proceedings will be governed by the
applicable regulations in effect at the time the
temporary denial orders were issued. Without
limiting any other action BIS may take under the
EAR with respect to any application, order,
license or authorization issued under the EAA,
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BIS may ask the Assistant Secretary to issue a
temporary denial order on an ex parte basis to
prevent an imminent violation, as defined in this
section, of the EAA, the EAR, or any order,
license or authorization issued thereunder. The
temporary denial order will deny export privileges
to any person named in the order as provided for
in §764.3(a)(2) of the EAR.

(b) Issuance

(1) The Assistant Secretary may issue an order
temporarily denying to a person any or all of the
export privileges described in part 764 of the EAR
upon a showing by BIS that the order is necessary
in the public interest to prevent an imminent
violation of the EAA, the EAR, or any order,
license or authorization issued thereunder.

(2) The temporary denial order shall define the
imminent violation and state why it was issued
without a hearing. Because all denial orders are
public, the description of the imminent violation
and the reasons for proceeding on an ex parte
basis set forth therein shall be stated in a manner
that is consistent with national security, foreign
policy, business confidentiality, and investigative
concerns.

(3) A violation may be "imminent" either in
time or in degree of likelihood. To establish
grounds for the temporary denial order, BIS may
show either that a violation is about to occur, or
that the general circumstances of the matter under
investigation or case under criminal or
administrative charges demonstrate a likelihood of
future violations. To indicate the likelihood of
future violations, BIS may show that the violation
under investigation or charges is significant,
deliberate, covert and/or likely to occur again,
rather than technical or negligent, and that it is
appropriate to give notice to companies in the
United States and abroad to cease dealing with the
person in U.S.-origin items in order to reduce the
likelihood that a person under investigation or
charges continues to export or acquire abroad
such items, risking subsequent disposition
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contrary to export control requirements. Lack of
information establishing the precise time a
violation may occur does not preclude a finding
that a violation is imminent, so long as there is
sufficient reason to believe the likelihood of a
violation.

(4) The temporary denial order will be issued
for a period not exceeding 180 days.

(5) Notice of the issuance of a temporary denial
order on an ex parte basis shall be given in
accordance with §766.5(b) of this part upon
issuance.

(c) Related persons

A temporary denial order may be made applicable
to related persons in accordance with §766.23 of
this part.

(d) Renewal

(1) If, no later than 20 days before the expiration
date of a temporary denial order, BIS believes that
renewal of the denial order is necessary in the
public interest to prevent an imminent violation,
BIS may file a written request setting forth the
basis for its belief, including any additional or
changed circumstances, asking that the Assistant
Secretary renew the temporary denial order, with
modifications, if any are appropriate, for an
additional period not exceeding 180 days. BIS's
request shall be delivered to the respondent, or
any agent designated for this purpose, in
accordance with §766.5(b) of this part, which will
constitute notice of the renewal application.

(2) Non-resident respondents. To facilitate
timely notice of renewal requests, a respondent
not a resident of the United States may designate
a local agent for this purpose and provide written
notification of such designation to BIS in the
manner set forth in §766.5(b) of this part.

(3) Hearing.
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(i) A respondent may oppose renewal of a
temporary denial order by filing with the
Assistant Secretary a written submission,
supported by appropriate evidence, to be received
not later than seven days before the expiration
date of such order. For good cause shown, the
Assistant Secretary may consider submissions
received not later than five days before the
expiration date. The Assistant Secretary
ordinarily will not allow discovery; however, for
good cause shown in respondent's submission,
he/she may allow the parties to take limited
discovery, consisting of a request for production
of documents. If requested by the respondent in
the written submission, the Assistant Secretary
shall hold a hearing on the renewal application.
The hearing shall be on the record and ordinarily
will consist only of oral argument. The only issue
to be considered on BIS's request for renewal is
whether the temporary denial order should be
continued to prevent an imminent violation as
defined herein.

(i) Any person designated as a related person
may not oppose issuance or renewal of the
temporary denial order, but may file an appeal in
accordance with §766.2(3)(c) of this part.

(ii1) If no written opposition to BIS's renewal
request is received within the specified time, the
Assistant Secretary may issue the order renewing
the temporary denial order without a hearing.

(4) A temporary denial order may be renewed
more than once.

(e) Appeals
(1) Filing.

(i) A respondent may, at any time, file an
appeal of the initial or renewed temporary denial
order with the administrative law judge.

(i1) The filing of an appeal shall stay neither

the effectiveness of the temporary denial order nor
any application for renewal, nor will it operate to
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bar the Assistant Secretary's consideration of any
renewal application.

(2) Grounds. A respondent may appeal on the
grounds that the finding that the order is necessary
in the public interest to prevent an imminent
violation is unsupported.

(3) Appeal procedure. A full written
statement in support of the appeal must be filed
with the appeal together with appropriate
evidence, and be simultaneously served on BIS,
which shall have seven days from receipt to file a
reply. Service on the administrative law judge
shall be addressed to the Office of the
Administrative Law Judge, U.S. Department of
Commerce, Room H-6716, 14th Street and
Constitution Avenue, N.W., Washington, D.C.
20230. Service on BIS shall be as set forth in
§766.5(b) of this part. The administrative law
judge normally will not hold hearings or entertain
oral argument on appeals.

(4) Recommended Decision. Within 10
working days after an appeal is filed, the
administrative law judge shall submit a
recommended decision to the Under Secretary,
and serve copies on the parties, recommending
whether the issuance or the renewal of the
temporary denial order should be affirmed,
modified or vacated.

(5) Final decision. Within five working days
after receipt of the recommended decision, the
Under Secretary shall issue a written order
accepting, rejecting or modifying the
recommended decision. Because of the time
constraints, the Under Secretary's review will
ordinarily be limited to the written record for
decision, including the transcript of any hearing.
The issuance or renewal of the temporary denial
order shall be affirmed only if there is reason to
believe that the temporary denial order is required
in the public interest to prevent an imminent
violation of the EAA, the EAR, or any order,
license or other authorization issued under the
EAA. The Under Secretary's written order is final
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and is not subject to judicial review, except as
provided in paragraph (g) of this section.

() Delivery

A copy of any temporary denial order issued or
renewed and any final decision on appeal shall be
published in the Federal Register and shall be
delivered to BIS and to the respondent, or any
agent designated for this purpose, and to any
related person in the same manner as provided in
§766.5 of this part for filing for papers other than
a charging letter.

(g) Judicial review

A respondent temporarily denied export privileges
by order of the Under Secretary may appeal to the
United States Court of Appeals for the District of
Columbia pursuant to 50 U.S.C. app. §2412(d)(3).

§766.25

ADMINISTRATIVE ACTION DENYING
EXPORT PRIVILEGES

(a) General

The Director of the Office of Exporter Services, in
consultation with the Director of the Office of
Export Enforcement, may deny the export
privileges of any person who has been convicted
of a violation of the EAA, the EAR, or any order,
license, or authorization issued thereunder; any
regulation, license or order issued under the
International Emergency Economic Powers Act
(50 U.S.C. 1701-1706); 18 U.S.C. 793, 794 or
798; section 4(b) of the Internal Security Act of
1950 (50 U.S.C. 783(b)), or section 38 of the
Arms Export Control Act (22 U.S.C. 2778).

(b) Procedure
Upon notification that a person has been
convicted of a violation of one or more of the

provisions specified in paragraph (a) of this
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section, the Director of the Office of Exporter
Services, in consultation with the Director of the
Office of Export Enforcement, will determine
whether to deny such person export privileges,
including but not limited to applying for,
obtaining, or wusing any license, License
Exception, or export control document; or
participating in or benefitting in any way from
any export or export-related transaction subject to
the EAR. Before taking action to deny a person
export privileges under this section, the Director
of the Office of Exporter Services will provide the
person written notice of the proposed action and
an opportunity to comment through a written
submission, unless exceptional circumstances
exist. In reviewing the response, the Director of
the Office of Exporter Services will consider any
relevant or mitigating evidence why these
privileges should not be denied. Upon final
determination, the Director of the Office of
Exporter Services will notify by letter each person
denied export privileges under this section.

(c) Criteria

In determining whether and for how long to deny
U.S. export privileges to a person previously
convicted of one or more of the statutes set forth
in paragraph (a) of this section, the Director of the
Office of Exporter Services may take into
consideration any relevant information, including,
but not limited to, the seriousness of the offense
involved in the criminal prosecution, the nature
and duration of the criminal sanctions imposed,
and whether the person has undertaken any
corrective measures.

(d) Duration
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Any denial of export privileges under this section
shall not exceed 10 years from the date of the
conviction of the person who is subject to the
denial.

(e) Effect

Any person denied export privileges under this
section will be considered a “person denied export
privileges” for purposes of §736.2(b)(4) (General
Prohibition 4 - Engage in actions prohibited by a
denial order) and §764.2(k) of the EAR.

(f) Publication

The orders denying export privileges under this
section are published in the Federal Register
when issued, and, for the convenience of the
public, information about those orders may be
included in compilations maintained by BIS on a
Web site and as a supplement to the unofficial
edition of the EAR available by subscription from
the Government Printing Office.

(g) Appeal

An appeal of an action under this section will be
pursuant to part 756 of the EAR.

(h) Applicability to related person

The Director of the Office of Exporter Services, in
consultation with the Director of the Office of
Export Enforcement, may take action in
accordance with §766.23 of this part to make
applicable to related persons an order that is being
sought or that has been issued under this section.
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